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IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 

G.R. Case No. 1630/2015 

U/s 448/294 I.P.C. 

  

STATE 

-Vs- 

Kamal Kr. Jain & Ors. 

                                                    ..... Accused 

 

PRESENT:  Z. Chaliha, A.J.S. 

  Nalbari, 

 

For the Prosecution: Mr. H. Sarma  .Ld. Asstt. P.P.  

For the Defence: Mr. M. Sarma .Ld. defence advocate 

 

Evidence recorded on: 1.03.17, 6.05.17, 29.03.18. 

Argument heard on: 8.11.18. 

Judgment delivered on: 19.11.18. 

 

JUDGMENT 

1. The instant criminal case is set in motion through a written ‘ejahar’ lodged 

by one Suresh Kr. Jain on 25.10.15 before O/c Nalbari P.S., alleging inter 

alia that they are residents of Baruah road, Nalbari and that on the 

relevant day at around 3 pm, the FIR named accused Kamal Kr. Jain 

criminally entered into their house and thereafter beat   Sushil Kr Jain. The 

informant stated that when he reached home he saw that accused Kamal 

was scolding Sushil using obscene language and also threatened to kill 

Sushil and when he intervened the situation, accused Kamal and his son 
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Amit hurled him to the ground and kicked him on his stomach and 

threatened to kill him. Hence the case. 

2. That on receipt of the ezahar at the P.S., the same was  registered as 

Nalbari P.S case No. 733/15 u/s 448/294/325/506/34 I.P.C. On the basis 

of the ‘ejahar’, police started investigation and after completion of 

investigation finding prima facie materials against the accused persons 

namely Kamal Kr. Jain and Amit Kr. Jain, the police submitted the case in 

Charge-sheet U/s 448/294 I.P.C. vide Charge-sheet no. 425/15 dated 

24.11.15. 

3. That on submission of the charge-sheet it was accepted and cognizance 

was taken U/s. 448/294 I.P.C. by this court. Now as the accused persons 

were served police notice during the stage of investigation, summons 

were issued to them and on their appearance, they were allowed to go on 

Court-bail to face the trial. 

4. That copy was furnished to the accused persons and on finding prima 

facie materials of offence – particulars of offence and substance of 

accusation for offence U/S 448/294 I.P.C was explained to the accused 

persons and they were asked whether they pleaded guilty, to which they 

pleaded not guilty and claimed to be tried. 

5. That in the course of hearing the prosecution side examined 4 nos of 

witnesses. The prosecution side marked and exhibited the ezahar as Ext 1, 

wherein the signature of the informant is exhibited as Ext 1(1). The 

accused were examined U/s 313 Crpc. The defence case is of total denial 

and they declined to adduce any evidence. 

 

 

 

6. Points for determination:- 
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I. Whether the accused persons on 25.10.15 at around 3 

pm, at Baruah road, Kailash market under Nalbari P.S., 

criminally trespassed into the dwelling house of the 

informant and thereby committed offence punishable 

U/s 448 I.P.C.? 

II. Whether the accused persons on the aforesaid date, 

time and place scolded the informant and his family 

members using obscene language, to the annoyance of 

others and thereby committed offence punishable U/s 

294 I.P.C.? 

 

7. Discussion, Decision and Reasons thereof:- 

 Heard arguments of both sides. Perused the Case Record. My findings are 

as follows:- 

8. Pw 1 – Suresh Kr. Jain deposed in his evidence that the accused person is 

his own elder brother and that the occurrence took place one year ago at 

around 1-2 pm. Pw 1 deposed that on the relevant day his sister in law 

Rajni Devi called him over phone and informed him that accused Kamal 

Jain had entered the house of Sushil Jain and thereafter slapped Sushil on 

his face. Pw 1 deposed that when he reached PO, he saw that Kamal was 

creating ruckus outside the house of Sushil Jain and when he tried to 

intervene the situation, accused Kamal Jain hurled him to the ground and 

kicked him on his chest and thereafter he lodged ezahar against the 

accused persons. Ext 1 is the ezahar and Ext 1(1) is his signature. Pw 1 

deposed that police had taken him to Civil hospital for treatment. 

9. Pw 1 in his cross revealed that he is a resident of Nalbari and he votes in 

Nalbari. Pw 1 revealed that he have land property in the name of his wife 

at Chandmari, Guwahati and two landed property at Nalbari itself. Pw 1 

revealed that Sushil's house is near to his house and to the north of 
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Sushil's house there is Baruah road. Pw 1 revealed that at one side there 

is his house and to the other side there are residences of persons having 

Baruah surname. Pw 1 revealed that when he went to PO, he saw 

gathering of people and he is not aware of their names . Pw 1 revealed 

that at that time labours were working and Aburba and his wife were 

present at PO. Pw 1 revealed that he was saved by the said labours. Pw 1 

revealed that beside the house of Sushil, there is a building in the name of 

Kailash market constructed by them and the said market is divided 

between 6 of their brothers. Pw 1 revealed that Kamal Jain had rented the 

rooms which were allocated to him under property division. Pw 1 revealed 

that there is a boundary wall between the house of Sushil Jain and Kailash 

market. Pw 1 revealed that under the ownership of his two rooms at 

kailash market there is a staircase leading to the terrace of the building . 

Pw 1 revealed that there is no civil dispute  relating to Kailash market. Pw 

1 revealed that there is a civil in regard to land situated to the backside of 

the building . 

10. Pw 2 – Sushil Kr. Jain deposed in his evidence that both the informant 

and the accused are his elder brothers and that the occurrence took place 

6-7 months ago at around 11-11:30 am and at that time he was present 

at home. Pw 2 deposed that in front of their house there  was a open 

water tank, rainwater used to get  accumulated inside the tank  which led 

to breeding of mosquitoes therein. Pw 2 deposed that due to that reason 

Suresh had filled land over the said water tank and sealed it. Pw 2 

deposed that on the relevant day, Kamal Jain had questioned him as to 

who had filled the tank and thereafter entered his house and slapped him 

twice. Pw 2 deposed that one hour after the said incident when Suresh 

reached PO, Kamal Jain and Amit Jain had hurled Suresh to the ground 

and kicked Suresh. Pw 2 deposed that after the said incident they went to 

P.S., and police had taken them for medical treatment. 
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11. Pw 2 in his cross deposed that his and Suresh's house is next to each 

other and the water tank is on the ground floor of Kailash market. Pw 2 

revealed that the water tank was lying unused. Pw 2 revealed that at the 

time of incident, local people assembled at PO and he knows their name. 

Pw 2 revealed that he was beat inside his house and he is staying there 

from the year 2001. 

12. Pw 3 – Apurba Baishya deposed in his evidence that the informant is his 

employer and that he knows the accused person. Pw 3 deposed that one 

year ago, he saw that an argument was going on between the accused 

and his brothers Suresh Jain and Sushil Jain at kailash market. Pw 3 

deposed that Suresh Jain had filled up a tank with land and due to that 

reason argument had taken place and later on the said argument turned 

to a fight. Pw 3 deposed that on the day of occurrence, Kamal Jain's son 

Amit Jain had hurled Suresh Jain to the ground and kicked him and at that 

time local people had assembled at PO and stopped the fight. 

13. Pw 3 in his cross revealed that inside the compound of Kailash market, 

Suresh Jain have allowed him to stay in a thatched house . Pw 3 revealed 

that on the day of occurrence, Suresh Jain came running to his room and 

took out a lathi. Pw 3 revealed that when he came outside, he saw 

argument was going on and both Suresh and Kamal were pulling each 

other holding the said lathi and during the said scuffle, Suresh fell down 

on the ground. 

14. Pw 4 – Himashree Baishya deposed in her evidence that she knows 

both the informant and the accused persons and that 2-3 years ago one 

afternoon, in the house of Sushil Kr. Jain, an argument took place 

between Sushil and Kamal. Pw 4 deposed that she stays adjacent to Sushil 

Kr. Jain's house and she had heard their argument. Pw 4 deposed that 

moments later Kamal Kr. Jain came outside and asked her husband that 

who had filled soil into  the water tank in front of their building . Then she 
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called her owner Suresh Jain to their house. Pw 4 deposed that when 

Suresh Jain came to their house, Sushil Jain argued with him and later 

Kamal Jain pushed Suresh Jain to the ground and threatened them not to 

come near him. 

15. Pw 4 in her cross revealed that her husband works under Suresh Jain. 

Pw 4 revealed that Sushil, Suresh and Kamal are siblings. Sushil, Suresh 

and Kamal have shops in the building adjacent to her rented house. Pw 4 

revealed that towards the west of the building, there is a assam type 

house of Sushil and Suresh. Pw 4 revealed that her husband was at PO, 

but he did not interfere in the quarrel. Pw 4 revealed that both Suresh and 

Kamal entered into a scuffle. 

16. I have heard the arguments advanced by both the sides and carefully 

perused the evidence on record.  

17. It is the case of the prosecution that the accused persons had criminally 

trespassed into the house of the informant and scolded him and his 

brother Sushil Kr Jain by using obscene words. 

18.  As I carefully go through the evidence on record it appears that Pw2 

claims that accused Kamal Jain had entered into his house and slapped 

him.  He also states that when Pw2 came to his help both the accused 

persons assaulted him on the street in front of their house. Pw1is not an 

eye witness of the alleged assault on Pw2. It is found from his evidence 

that his sister in law Rajni Devi had informed him about the said assault 

and called him to their house. He further stated that when he reached the 

house of Pw2 both the accused persons quarrelled with him and 

manhandled him. 

19. Now, it appears that one Rajni Devi is the eye witness of the alleged 

assault on Pw2 by accused Kamal Jain. But the prosecution for reasons 

best known to itself did not examine her as a witness which draws 

adverse inference against the prosecution case. 
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20. Again, Pw1 had claimed that when he reached the house of Pw2, both 

the accused persons had beat him. Pw3 and Pw4 in their evidence had  

corroborated the said version of Pw1. However, it appears from their 

evidence that Pw4 works with Pw1 and he and his wife i.e Pw3 lives in the 

house of Pw1. Situated thus, there is every likelihood that they would 

make depositions in favour of Pw1. This possibility finds strength, from the 

cross examination of the said witnesses, wherein ii was stated that both 

the accused and Pw1 had entered into a scuffle and their evidence is 

inconclusive in regard to who has been the initial aggressor of the 

incident. Therefore,it cannot be said that the version of Pw1 have  been  

corroborated in regard to vital aspects  by the testimony of Pw3 and Pw4  

It also appears that the alleged incident had occurred during daytime in a 

busy locality but the prosecution had refrained from examining any 

independent witnesses from the record. The non-examination of any 

independent persons from the locality of the incident cast a shadow of 

doubt on the whole prosecution case.   

21. Therefore, in view of the aforementioned discussions, it appears that 

the prosecution it appears that prosecution has failed to prove its  case 

against the accused persons by leading cogent and reliable evidence.     
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                                             ORDER 

 

Hence considering the above discussion, the accused Kamal Kr. Jain and 

Amit Kr. Jain are  found not guilty  for offence u/s 448/294 I.P.C and are 

accordingly  acquitted and set at liberty forthwith. 

 

The accused person’s bail-bond also stands cancelled after expiry of the 

appellate period. 

 

Pronounced by me on this open Court, this day the 19th day of November, 

2018 under my hand and seal of this Court. 

 

Typed by me and corrected by me:- 

 

Zubee Chaliha, J.M.F.C, Nalbari.
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IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 

G.R. Case No. 1630/2015 

U/s 448/294 I.P.C. 

  

STATE 

-Vs- 

Kamal Kr. Jain & Ors. 

                                                    ..... Accused 

 

ANNEXURE 

1.  PROSECUTION WITNESSES: 
P.W.1: Suresh Kr. Jain (Informant), 

P.W.2: Sushil Kr. Jain, 

P.W.3: Apurba Baishya, 

P.W.4: Himashree Baishya, 

 

2.  DEFENCE WITNESSES: 

NIL. 

3. EXHIBITS (BY PROSECUTION SIDE): 

Ext 1: Ezahar, 
Ext 1(1): Signature of informant, 
  

4.  EXHIBITS (BY DEFENCE SIDE): 

NIL. 

 

 Typed by me and corrected by me:- 

 

 Zubee Chaliha, J.M.F.C, Nalbari 


